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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

FRANCES S.  LYONS, )  C/ A NO.  03A01- 9512- CH- 00440
As  Exe c ut r i x  of  t he )
Es t a t e  of  J ohn Phi l l i ps )  WASHI NGTON CHANCERY

)
Pl a i nt i f f - Appe l l a nt , )  HON.  G.  RI CHARD J OHNSON,

)  CHANCELLOR
v. )

)
FI RST AMERI CAN NATI ONAL BANK, )
a nd VI OLA LEONARD, )  AFFI RMED I N PART,

)  VACATED I N PART,
De f e nda nt s - Appe l l e e s . )  AND REMANDED

J OHN D.  GOODI N,  a nd KENNETH R.  WORLEY,  J ohns on Ci t y,  f or
Pl a i nt i f f - Appe l l a nt .

RI CK J .  BEARFI ELD,  J ohns on Ci t y,  f or  De f e nda nt - Appe l l e e ,  Fi r s t
Ame r i c a n Na t i ona l  Ba nk.

STEVE MERRI TT,  Ma r yvi l l e ,  f or  De f e nda nt - Appe l l e e ,  Vi ol a
Le ona r d.

O P I  N I  O N

Fr a nks .  J .

Thi s  de c l a r a t or y j udgme nt  a c t i on wa s  i ni t i a l l y f i l e d

by t he  De c e a s e d,  J ohn C.  Phi l l i ps ,  a ga i ns t  Fi r s t  Ame r i c a n

Na t i ona l  Ba nk ( Ba nk) ,  a s ki ng a  de c r e e  be  e nt e r e d r e movi ng t he

na me  of  hi s  da ught e r ,  Vi ol a  J .  Le ona r d,  f r om t wo c e r t i f i c a t e s
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of  de pos i t  whi c h Phi l l i ps  c l a i me d t o  ha ve  pl e dge d t o  s e c ur e

Le ona r d’ s  de bt .   Subs e que nt l y ,  Phi l l i ps  a me nde d hi s  c ompl a i nt

t o  a dd Vi ol a  J .  Le ona r d a s  a  de f e nda nt ,  a nd c ha r ge d t ha t

Le ona r d ha d de f r a ude d Phi l l i ps  ?i n  obt a i ni ng t he  s e c ur i t y

a r r a nge me nt ?,  whe r e i n Phi l l i ps ’  c e r t i f i c a t e s  of  de pos i t  we r e

c ha nge d f r om hi s  s ol e  owne r s hi p t o  t he i r  na me s  j oi nt l y  wi t h

t he  r i ght  of  s ur vi vor s hi p.   Subs e que nt l y ,  Phi l l i ps  di e d a nd

t he  Exe c ut r i x  of  hi s  Es t a t e  r e vi ve d t he  a c t i on i n  he r  na me  a nd

f i l e d ye t  a not he r  a me nde d c ompl a i nt .   

De f e nda nt s  f i l e d mot i ons  f or  s umma r y j udgme nt  whi c h

t he  Tr i a l  Cour t  ul t i ma t e l y gr a nt e d,  a nd t he  Es t a t e  ha s

a ppe a l e d i ns i s t i ng t he r e  i s  di s put e d ma t e r i a l  e vi de nc e  a s  t o

whe t he r  t he  de c e a s e d i nt e nde d t o  a dd Vi ol a  Le ona r d t o  t he

c e r t i f i c a t e s  of  de pos i t  wi t h a  r i ght  of  s ur vi vor s hi p,  a nd t ha t

de f e nda nt  Ba nk s houl d be  he l d l i a bl e  f or  f a i l ur e  t o  f ol l ow t he

i ns t r uc t i ons  of  t he  owne r  of  t he  c e r t i f i c a t e  of  de pos i t .  

Se ve r a l  de pos i t i ons  a nd a f f i da vi t s  we r e  c ons i de r e d a s  a  pa r t

of  t he  s umma r y j udgme nt  mot i on.   The  Tr i a l  Cour t  a nd t hi s

Cour t  mus t  t a ke  a l l  of  t he  e vi de nc e  a nd vi e w i t  i n  t he  l i ght

mos t  f a vor a bl e  t o  t he  oppone nt  of  t he  mot i on a nd a l l

l e gi t i ma t e  c onc l us i ons  of  f a c t  mus t  be  dr a wn i n f a vor  of  t he

oppone nt .   Gr ay  v .  Amos ,  869 S. W. 2d 925 ( Te nn.  App.  1993) .   

The  r e c or d e s t a bl i s he s  t ha t  Phi l l i ps  i nt e nde d t o

pl e dge  hi s  CD’ s  a s  s e c ur i t y  f or  Vi ol a ’ s  l oa n.   Thi s  i s  f i r s t

e s t a bl i s he d by t he  c ompl a i nt s .   Fa c t ua l  s t a t e me nt s  c ont a i ne d

i n a  pl e a di ng ma y be  c ons i de r e d a s  a dmi s s i ons .   Pank ow v .

Mi t c he l l ,  737 S. W. 2d 293 ( Te nn.  App.  1992) .   Howe ve r ,  a n

a me nde d c ompl a i nt  s upe r s e de s  t he  or i gi na l  c ompl a i nt  a nd t he

or i gi na l  r e ma i ns  i n  e f f e c t  onl y i f  t he  a me nde d c ompl a i nt
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s pe c i f i c a l l y  r e f e r s  t o or  a dopt s  i t .   Chr i s t i an v .  Lapi dus ,

833 S. W. 2d 71 ( Te nn.  1992) .   

Pl a i nt i f f  f i l e d t hr e e  c ompl a i nt s .   The  f i r s t

c ompl a i nt  s t a t e d t ha t  ?pl a i nt i f f  ha s  a l wa ys  unde r s t ood t ha t  he

wa s  put t i ng t he s e  up [ CD’ s ]  t o  s e c ur e  a  l oa n f or  hi s  da ught e r .

.  .  . ?  The  s e c ond c ompl a i nt  a dopt s  by r e f e r e nc e  t he  f a c t ua l

a ve r me nt s  of  t he  or i gi na l  c ompl a i nt  a nd s t a t e s  t ha t  Vi ol a

Le ona r d de f r a ude d t he  pl a i nt i f f  i n  obt a i ni ng t he  s e c ur i t y

a r r a nge me nt  a nd r e t i t l i ng t he  CD’ s  be c a us e  s he  ha d no

i nt e nt i on of  r e pa yi ng t he  de bt .   The  t hi r d c ompl a i nt ,  f i l e d

a f t e r  Phi l l i ps ’  de a t h,  s t a t e s  t ha t  Phi l l i ps  di d not  s i gn or

e ndor s e  t he  CD’ s  a nd t ha t  he  di d not  a ut hor i z e ,  di r e c t ,  or

c ons e nt  t o  t he  pur c ha s e  of  t he  j oi nt  owne r s hi p CD’ s  or  t o  t he

c ha nge  of  owne r s hi p.   Thi s  c ompl a i nt  di d not  a dopt  t he

pr e vi ous l y f i l e d c ompl a i nt s .   Howe ve r ,  a s  we  not e d i n  Pank ow,

whi l e  s uc h a dmi s s i ons  ?l os e  t he i r  c onc l us i ve  c ha r a c t e r  onc e

t he y ha ve  be e n a me nde d or  wi t hdr a wn,  t he y c ont i nue  t o  be

e vi de nt i a r y a dmi s s i ons .  .  .  . ?  P. 296.   The r e  i s  no ma t e r i a l

e vi de nc e  t ha t  Phi l l i ps  di d not  i nt e nd t o  pl e dge  t he  CD’ s  a s

c ol l a t e r a l  f or  hi s  da ught e r ’ s  l oa n.   

The  da ught e r  s ubs e que nt l y  de f a ul t e d on t he  l oa n,  a nd

t he  CD’ s ,  a s  c ol l a t e r a l ,  we r e  l i qui da t e d by t he  Ba nk t o pa y

of f  t he  l oa n.   Whe t he r  t he  CD’ s  s houl d ha ve  r e ma i ne d i n  t he

De c e a s e d ’ s  na me  a l one  i s  of  no c ons e que nc e  a s  t o  t he  Ba nk,

s i nc e  t he  r e c or d e s t a bl i s he s  he  i nt e nde d t he  CD’ s  t o  be

pl e dge d a s  c ol l a t e r a l  f or  t he  l oa n.   Unde r  e i t he r  c i r c ums t a nc e

t he  Ba nk wa s  e nt i t l e d t o  t he  pr oc e e ds  of  t he  CD’ s  t o  s a t i s f y

t he  l oa n.   Ac c or di ngl y,  a s  t o  t he  Ba nk,  s umma r y j udgme nt  wa s

pr ope r  a nd we  a f f i r m t he  Tr i a l  Cour t  on t hi s  i s s ue .
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We  c onc l ude  t he  s umma r y j udgme nt  on be ha l f  of  t he

da ught e r  s houl d be  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r

pr oc e e di ngs .   The  s i gna t ur e  of  t he  De c e a s e d  wa s  r e qui r e d a t

t he  t i me  t he  c e r t i f i c a t e s  of  de pos i t  we r e  t r a ns f e r r e d t o  t he

na me  of  t he  De c e a s e d a nd t he  da ught e r  j oi nt l y  wi t h t he  r i ght

of  s ur vi vor s hi p.   An a f f i da vi t  of  a  ha ndwr i t i ng e xpe r t  wa s

f i l e d who opi ne d t ha t  s i gna t ur e s  ?be yond a  r e a s ona bl e  de gr e e

of  s c i e nt i f i c  c e r t a i nt y a r e  not  a ut he nt i c ? s i gna t ur e s  of  J . C.

Phi l l i ps .   Ta ki ng t he  s t r onge s t  l e gi t i ma t e  vi e w of  t he

pr oba t i ve  e vi de nc e  i n  t hi s  r e c or d on be ha l f  of  t he  Es t a t e ,

t he r e  i s  a  di s put e d i s s ue  of  ma t e r i a l  f a c t  a s  t o  whe t he r

Phi l l i ps  a ut hor i z e d t he  t r a ns f e r  of  t he  c e r t i f i c a t e s  i nt o

j oi nt  owne r s hi p wi t h hi s  da ught e r  wi t h t he  r i ght  of

s ur vi vor s hi p.   Ac c or di ngl y,  t he  c a us e  i s  r e ma nde d f or  t he

e nt r y of  a  j udgme nt  i n  f a vor  of  de f e nda nt  Ba nk a nd f or  f ur t he r

pr oc e e di ngs  i n  a c c or da nc e  wi t h t hi s  opi ni on a s  t o  de f e nda nt

Vi ol a  Le ona r d.

The  c os t s  of  t he  c a us e  a r e  a dj udge d one - ha l f  t o

pl a i nt i f f ,  a nd one - ha l f  t o  de f e nda nt  Le ona r d.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .
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___________________________
Wi l l i a m H.  I nma n,  Sr . J .


